Al HF GALLAUGER ET AL
| BLA 92-531, 92-532 Deci ded Gctober 7, 1997

Appeal s fromdeci sions of the Area Manager, (ottonwood Resource A ea,
Bureau of Land Managenent, approving wetland mitigation and fish
enhancenent activities on the surface of unpatented mining clai ns under the
authority of the Surface Resources Act. EA 1D 060-92-08, EA | D 060-92-05.

Afirned.

1 Mning dains: Surface Wses--Surface Resources Act:
Managenent Aut hority

The Departnent of the Interior's right to nanage
surface resources on the surface of unpatented mning
clai ns under section 4(b) of the Surface Resources Act,
30 USC § 612(b) (1994), includes the authority to
establish, reclaim and enhance wetlands on the surface
of such cl ai ns.

2. Mning dains: Surface Wses--Surface Resources Act:
Managenent Aut hority

The Surface Resources Act authorizes the Departnent to
nmanage and di spose of resources found on the surface of
unpatented mning clains, provided that uses of the
surface by the Lhited Sates, its licensees, or its
permttees do not endanger or naterially interfere wth
prospecting, mining, Or processing operations or uses
reasonabl y incident thereto. Absent evidence that a
speci fic surface nanagenent action endangers or
naterially interferes wth actual, established
prospecting, mining, or processing operations or
reasonabl y rel ated uses, BLMs approval of the specific
surface nanagenent action wll be approved despite

allegations that the action wll inpede future,
potential mning and related activities on the invol ved
cl ai ns.

APPEARANCES. Merlyn W dark, Esq., Boise, Idaho, for Aiff Gllaugher;
R chard Mckel son and Irvin and Barbra Lange, pro sese; Fobert S Burr,
Esq., Ofice of the Held Solicitor, US Departnent of the Interior,
Boi se, Idaho, for the Bureau of Land Managenent; Randall B Reed, Esq.,
Boi se, Idaho, for intervenor |Idaho Gl d Gorporation.
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| BLA 92-531, 92-532
(P N ON BY ADM N STRATI VE JUDE BURX

adiff Gl laugher has appeal ed froma determnation of the Gottonwood
Resource Area Manager, Bureau of Land Managenent (BLMor the Bureau), dated
June 1, 1992, accepting a finding of no significant inpact (FONS) and
aut hori zing i npl enentation of the proposed alternative described in the
Buffalo GQulch Mne Wtland Mtigation A an and environnental assessnent
(EA) 1D 060-92-08 (IBLA 92-531). @l laugher, individually, and Rchard S
M ckel son and Irvin and Barbra Lange, collectively, have separately
appeal ed fromthe Gottonwood Resource Area Manager's determnation, dated
June 4, 1992, confirmng a FONS and approving the Arerican Rver H sh
Habi tat Enhancenent F an anal yzed in EA | D 060-92-05 (1 BLA 92-532). By
Qder dated Septenber 15, 1992, the Board consol i dated these two appeal s
for the purpose of consideration and review and granted intervenor status
to Idaho Gl d Gorporation (Idaho Gl d), the proponent of the Buffal o Qil ch
Mne Project Wtland Mtigation F an.

@l | augher owns three unpatented pl acer and three unpatented | ode
mning clains insecs. 13 and 24, T. 29 N, R 8 E, Boise Mridian (B M),
| daho Gounty, |daho, which include lands wthin, adjacent to, and near the
Arerican Rver. Mckel son and the Langes hol d t hree unpatented pl acer
mning clains, |ocated in 1981, which enbrace | ands wthin secs. 2 and 3,
T 29N, R 8 E, BM, aong both sides of the Arerican R ver.

In August 1990, the (ottonwood Resource Area T fice approved | daho
@l d s plan of operations for the Buffalo GQuch Mne Project near Hk dty,
Idaho. In order to conply wth section 404 of the dean Witer Act, 33
USC 8 1334 (1994), Idaho Gld included inits plan of operations a
wetland mitigation pl an whi ch proposed the creation of an on-site wetland
during reclanation activities and the enlargenent of an off-site wetland
area on BLMadnini stered | ands al ong Lower Buffalo Qulch Geek. The US
Arny Qorps of Engineers, the agency charged with admini stering section 404
of the Qean Vdter Act, reviewed the mtigation plan and determned that
conpliance wth the Qean Véter Act and the Federal wetland policy of "no
net loss" required additional wetland mtigation acreage as conpensati on
for existing wetland functions and val ues | ost or di mnished by the mni ng
project. ldaho Gld, therefore, supplenented its initia wetland
mtigation plan by adding two additional off-site wetland mtigation areas
on public lands admnistered by BLM BLMI oggi ng road seep devel opnent
sites and Anerican Rver wetland mtigation sites. See EA | D 060-92-08 at
1-1 through 1-4.

The Anerican R ver conponent of the wetland mtigation plan (the plan)
affects a 1-mle corridor of previously placer-mned |ands | ocated in secs.
13and 24, T. 29 N, R 8 E, BM The plan divides the designated | and
intothree mtigation areas: Area 1, north of the Averican R ver Bridge;
Area 2, south of the bridge on the west side of the river; and Area 3,
south of the bridge on the east side of the river. These nain areas are
further subdivided into 11 snaller individual mtigation
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sites. 1d. at 2-15. Wétland mtigation devel opnent activities for Area 1
(sites 1-7) include excavating existing placer tailing cobble and gravel to
slightly bel ow groundwat er |evel, using soil fromexisting stockpiles in
the area to fill the excavated areas wth 6 inches of soil to create a new
ground surface approxi mately 18 i nches fromgroundwat er, utilizing
excavated placer tailing naterial to raise the el evation of the adjacent
upper Anerican R ver roadbed, and rel ocating the Anerican Rver Road on a
hillside east of the existing wetland area. Wétland mtigation actions for
Area 2 (site 8) invol ve excavating the area to slightly bel owthe el evation
of existing small wetland areas and appl yi ng topsoil fromexisting
stockpiles, contouring the site to a natural appearance, and revegetating
the newy devel oped wetland. Vétland devel opnent for Area 3 (sites 9-11)
focusses on excavating placer tailing piles and upland to slightly bel ow
the level of the river or existing snall interior wetland areas, placing
excess excavated tailing material in designated fill areas, filling the
excavated areas wth topsoil fromexisting stockpiles, creating a new
ground surface wthin 18 inches of groundwater, and revegetating wth
wetland species. 1d. at 2-23 and 2-24. 1/

The EA for the suppl enental wetland mitigation plan indicated that
earlier placer mning activities had disturbed the Aneri can R ver sites,
but found that no such operations had occurred since 1982. Id. at 3-2
Wii | e acknow edging that the sites lay wthin the boundaries of three
unpat ented mning clains, the EA observed that no active notices, mning
pl ans, or dredging applications had been filed wth BLMor the Sate of
| daho and that BLMconsidered the mneral potential for these areas to be
low |1d. at 3-14, 3-17, 4-19. Due to the lack of current exploration or
mning proposals for the sites, the EA concl uded that inplenentation of the
plan would result in no imediate conflicts or inpacts to clai nants of
record for those sites. Prediction of probable inpacts to future
expl oration or mning on the sites woul d be specul ative and subj ective, the
EA conti nued, because BLMhad no control over the public's initiation of
such activities. Id. at 4-18.

1/ As proposed, wetland mtigation devel opnent al ong the Anerican R ver
creates 11.9 acres of new or enhanced wetland functions and val ues in secs.
13and 24, T. 29 N, R 8 E, BM See unnunbered page 2 of encl osure
included wth Jan. 30, 1992, Area Manager |letter requesting public input on
the wetland mitigation and fish habitat enhancenent proposals. The EA

| D 060-92-08 al so outlines a nodified proposed action for site 9, which
woul d be required if BLMapproved the proposed alternative for the Anerican
R ver Hsh Habitat Enhancenent Project. The nodified action invol ves the
sane devel opnent activities as the proposed action but results in a snal |
net reduction of newwetland acres for site 9 because the land wthin site
9 consuned by the channel segnent rel ocation conponent of the fisheries
habi t at enhancenent project exceeds the river channel acreage freed for
reclamation. See EAI1D060-92-08 at 2-29 and 2-31, Fg. 2 2-1

Apparently, BLMapproved the proposed alternatives for both the wetland
mtigation plan and the fish habitat enhancenent project w thout addressing
this inconsistency. See n.2, infra.
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Nevert hel ess, the EA recogni zed that the plan mght adversely affect
mneral clainmants or recreational mners by reducing potential flexibility
for mning expl orati on and devel opnent and i ncreasi ng possi bl e
rehabilitation costs associated wth conpliance with the wetland protection
and conpensati on provi sions of section 404 of the Qean Wter Act. The EA
consi dered the |ikelihood of these adverse inpacts to on-site clainants to
be snal |, except for use of the newwetland areas as potenti al
wast e/ over burden stockpil e areas for any future adjacent or nearby off-site
mneral devel opnent. The EA noted that, in any event, wetland areas
currently existed wthin the mtigation site boundaries necessitating
section 404 conpliance if mning activities were proposed, regard ess of
i npl enentation of the wetland mtigation plan, and that any mni ng
activities involving disturbance of the Anerican R ver channel or banks
woul d requi re conpliance with applicable state and Federal water quality,
fishery protection, and wetland |aws. Id.

In his June 1 determnation concurring wth the EAs FONS and
approving the wetland mtigation plan, the ottonwod Area Manager
i npl enented al | conponents of the proposed action subject to the fol |l ow ng
condi tion derived fromthe mtigation neasures recommended in the EA

It is known that sone mining clainants are opposed to
activities which pertain to aquatic, riparian, or wetland
restoration activities. Mneral clainants that nay be affected
by the restoration efforts wll be contacted prior to
commencenent of the project to determne future mning pl ans.
Potential conflicts between rehabilitation efforts and mneral
expl oration and devel opnent wll be dealt wth through
negotiations. |If conflicts cannot be resol ved t hrough
negotiations then it is reconmended that the BLMinitiate
validity examnation(s) of the clain{s). The validity exam
process shoul d be considered only as a last resort and wll be
used as a neans to validate or refute a clainant's di scovery.

(Decision at 1; see also EA ID060-92-08 at 5-1.)

The Anerican Rver Hsh Habitat Enhancenent Proj ect enbodi es BLMs
strategy to achieve |land use plan objectives for fisheries in the Anerican
Rver. The project involves streamenhancenent efforts for approximately 5
mles of the river insecs. 2, 3, 12, 13, 24, and 25, T. 29 N, R 8 E,
B.M, lIdaho Gounty, Idaho, near Hk dty, Idaho, and focusses on inproving
spawni ng and rearing habitat for spring chi nook sal non, steel head trout,
and resident fish. The planned actions include: (1) installing rock/log
check dans; (2) placing woody debris in the streamchannel; (3) positioning
approxi mately 1,000 habitat rocks in the streamchannel ; (4) addi ng
approxi mately 10 rock wng deflectors; (5) stabilizing the streanbanks; (6)
enhancing riparian areas and floodpl ai ns; (7) constructing and rel ocating
approxi mately 700 feet of the river channel to devel op a natural neander
channel and filling in the existing channel wth excavated naterial
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fromthe new channel ; and (8) building a rearing pond for anadromous fi sh.
(EA 1D 060-92- 05 at unnunipered pages 1-3.) 2/

I n addressing the environnent affected by the project, the EA observed
that nost of the Anerican R ver valley bottomhad been pl acer nined,
l eaving only isol ated pockets of ground renai ning unworked. According to
the EA the | and surface consisted prinarily of unreclai ned dredge piles
and soil stockpiles wth scattered areas of wetland and i npounded wat er,
while the river itself flowed through the rather narrow and strai ght
channel generated by earlier mning activity. The EAindicated that the
proj ect area contai ned several unoccupi ed and i nactive unpatented mning
clains admnistered by BLMbut that no active notices or plans of mning
activities had been submtted to BLMnor had any dredgi ng permts been
filed wth the Sate of Idaho. The EA also briefly outlined placer mni ng
operations occurring in the md-1980's, as well as the nost recent placer
mning activity which termnated in 1991, and concl uded that the m neral
potential for the project area was low Id. at unnunbered pages 8-9.

Because none of the clainants of record had proposed current
expl oration or mning activities, the EA found no i rmedi ate conflicts or
inpacts to the clainants as a result of the proposed fish habitat
enhancenent project, adding that predictions of probable effects to future
expl oration or mning fromthe project woul d be purely specul ati ve and
subj ective given BLMs |l ack of control over the initiation of those
activities. The EA acknow edged, however, that future consequences to
mneral clainmants or recreational mners could entail increased recl anation
costs, decreased | and available for mning or dredging, reduced flexibility
i n devel opi ng expl orati on and mne plans, and di mni shed access to mneral
clains. Athough the existing mning clains contai ned interspersed
wetland, riparian areas, and aquatic habitat, the EA stated that
restoration of additional floodplains, riparian habitat, and wetlands m ght
require mneral clainmants to restore or replicate the various environnents
at aratio greater than the anount disturbed by mning. 1d. at unnunbered
pages 11-12.

By Decision dated June 4, 1992, the Area Manager adopted the EA s
FONS and approved i npl enentation of all conponents of the proposed fish
habi tat enhancenent project. The determnation incorporated the
recommended mitigation neasures delineated in the EA including a condition
virtually identical to the wetland mtigation plan condition cited above.
See Decision at 1; EA 1D 060-92-05 at unnunibered page 14.

2/ Aternative 2 of the proposed project, denomnated the instreamfish
habi tat enhancenent alternative, incorporates the intensive fish habitat,
riparian, and wetland restoration actions identified in the proposed action
but defers construction of the neander channel and rearing pond. EA

| D 060-92-05 at unnunbered page 4. Inplenentation of this alternative

woul d conpl enent |1 daho Gol d' s proposed wetland mtigation plan, rather than
slightly conflict wth that plan. See EA 1D 060-92-08 at 2-29 and n. 1,

supr a.
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@l | augher has appeal ed both BLMs approval of the wetland mtigation
plan and certain aspects of BLMs determnation to inpl enent the fish
habi tat enhancenent project. In his statenent of reasons (SOR chal | engi ng
the wetland mtigation plan, 3/ Gillaugher essentially alleges that the
activities described for all three mtigation areas defined in the plan
woul d endanger or naterially interfere wth prospecting, mining, or
processi ng operations and uses reasonably incident thereto on his three
pl acer and three lode mining clains in violation of section 4(b) of the
Surface Resources Act (the Act), 30 US C 8§ 612(b) (1994). He disputes
the EA's statenent that the affected mning clains are unoccupi ed and
i nactive, asserting that he has occupi ed those clains for over 25 years and
has actively perforned the required annual assessnent work for the clai ns.
Wii | e acknow edging that, at the tine the EA was prepared and the pl an
approved, no active notices or mning plans had been filed for the area, he
states that he has now submtted a notice of proposed mining activities
covering all six of his clains, a copy of which he appends to his S(R
@l | augher al so disagrees wth BLMs assessnent of the mneral potential of
the mtigation area, suggesting that BLMbased its opinion on unreliabl e
literature and negl ected to performany i ndependent tests to ascertain the
clains' values. He states that, based on his own experience, old mning
nethods left the najority of mnerals in place where they currently renain.

@l l augher nmai ntai ns that, notw thstanding BLMs contrary concl usi ons,
the inpl enentation of the mtigation project would result in immediate
conflict wth or adverse inpact to his clains, citing as an exanpl e t he
inclusion in the plan of perineter fencing to protect mtigation sites from
additional surface di sturbances during the establishnent of wetland
vegetation as inpeding his use of the clains. He further insists that the
plan unfairly shifts the burden of conpliance wth wetland protection
nandates fromldaho Gld to hinself. In short, Gallaugher objects to any
use of the surface of his mning clains for the wetland mtigation plan
because such activities would endanger or materially interfere wth
operations on the clains, would significantly and adversely inpact the
clains, and woul d constitute a taking of those clains. 4/

@Gl l augher's SOR supporting his appeal of BLMs approval of the
Arerican Rver Hsh Habitat Enhancenent Project asserts that the riparian

3/ The Board did not consolidate the two appeal s until after Gil | augher
had submtted separate SCRs for each of his appeal s.

4/ Athough Gil | augher al so contends that he was not given any opportunity
to provide input into the EA the record contains several letters fromBLM
to Gal l augher and others notifying themof the project and requesting
comments, as well as responses from Gl | augher objecting to both the
wetland mtigation plan and the fish habitat enhancenent project.

Therefore, we find BLM adequat el y sought and consi dered public comments in
the formulation and finalization of the chal |l enged Deci si ons.
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and fl oodpl ai n enhancenent and the construction and rel ocation of

approxi mately 700 feet of the river channel to devel op a natural neander
channel on his mning clai ns described in paragraphs 6 and 7 of the
proposed action (Alternative 1) woul d endanger or naterially interfere wth
prospecting, mining, and processing operations or uses reasonably incident
thereto on his clains. 5/ Gallaugher reiterates his challenge to BLMs
assertion that the mneral potential for the project is low noting that he
has recently submtted a notice of proposed mning operations for the
clains, and insists that the project woul d adversely affect his mning
activities in a direct way.

Soecifical ly, Glaugher avers that channel relocation and riparian
and floodpl ai n i nprovenent woul d not only immedi ately interfere wth and
prohibit his endeavors, but woul d al so pernmanent!|y precl ude any expl oration
or mning in the af f ect ed portions of the clains, thus materially inpedi ng
or totally thwarting future exploration and mining wthin or adjacent to
the lands included in the riparian and fl oodpl ai n devel opnent and channel
relocation. He further contends that the increased reclanation costs,
reduced acreage avail able for mning, decreased flexibility in devel opi ng
expl oration and mne plans, and di mnished access to his mning cl ai ns
resulting frominpl enentation of the chal |l enged aspects of the project
woul d prevent himfromperformng his proposed mning operations and future
mni ng expl oration and operations. Because the fish habitat enhancenent
proj ect woul d produce significant adverse inpacts to his mning clains and
hi s devel opnent pl ans for those clains and woul d endanger or naterially
interfere wth mning activities, Gilaugher argues that inplenentation of
the project violates section 4(b) of the Act, 30 US C 8§ 612(b) (1994).

M ckel son and the Langes have al so appeal ed fromBLMs deternmnation
approvi ng the fish habitat enhancenent project, objecting to all conponents
of the proposed alternative. They aver that they have done spot
expl oration mning and assessnent work on the affected clai ns every year
since 1981 in order to pinpoint the nost potentially productive areas to
mne when they retire. They assert that they need the incone frommning
to suppl enent their retirenent and that, while they recogni ze that gol d
mning is risky, inplenentation of the fish habitat enhancenent project
woul d magni fy the risk and significantly limt the area avail abl e for
m ni ng,

5/ Athough a July 13, 1992, letter submtted by Gi | augher to BLM
indicates that he is appealing fromthat portion of the project proposing
to relocate the existing streanbed and create a rearing pond, and rel ated
wor k whi ch woul d deny or restrict access to his mning clains, Gllaugher's
SRIimts the scope of his appeal to riparian and fl oodpl ai n enhancenent
activities and construction and rel ocati on of the existing river channel
and does not address the creation of a rearing pond. Accordingly, we
confine the breadth of his appeal to the issues discussed in his S(R
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wth sone clains losing up to 70 percent of the land currently avail abl e
for exploration and devel opnent. They disagree wth BLMs FONS, al |l egi ng
that the project would be detrinental to their mning clains since the
outlined work woul d render it inpossible for themto do any mning in the
future. They, therefore, contend that their clains are adversely af f ected
by the fish habitat enhancenent project and that the project naterially
interferes wth their present and future mning claimoperations. Hnally,
they object to BLMs adoption of the recommendati on which directs that
validity examnations of affected mning clains wll be conducted if
negotiations fail to resol ve conflicts between asserted nmining cla muses
and the fish habitat enhancenent activities, suggesting that this approach
constitutes a threat to their mning claimrights.

Inits Answer, BLMdenies that inplenentation of either the wetland
mtigation plan or the fish habitat enhancenent project violates section
4(b) of the Act, 30 US C § 612(b) (1994). The Bureau first avers that
the establishnent, reclamation, and enhancenent of wetlands on previously
mned areas to benefit fish and wildife, as well as the inprovenent of
fish habitat, fall wthin the paraneters of BLMs authority to nanage
"ot her surface resources” on unpatented mning clains granted by the Act.
Wi | e acknow edgi ng that the Act restricts BLMs surface nanagenent power
to those activities which do not endanger or naterially interfere wth
prospecting, mining, or processing operations or uses reasonably incident
thereto, BLMinsists that neither of the approved actions inperils or
substantial ly hinders mning and rel ated endeavors on the affected cl ai ns.

Recogni zi ng that Federal nmanagenent of surface resources nust yield to
legitinate mning as the domnant, prinmary use when conflicts arise wth
valid mning clains, BLMsunmarizes its attenpts to neet wth all claimants
of record, including Gall augher, M ckel son, and the Langes, to coordi nate
the proposals wth clainants’ mning activities. The Bureau expl ai ns t hat
the absence of current mining on the clains and the | ack of any specific
mning or exploration plans or notices proposing such activities led it to
conclude that neither the wetland mtigation plan nor the fish habitat
enhancenent project woul d endanger or materially interfere wth mning and
rel ated uses on these clains. The Bureau asserts that, upon receipt of
Gl laugher's notice filed under 43 CF.R 8§ 3809.1-3, its staff net wth
@l l augher to discuss his exploration plans, including the precise |ocation
of the planned work, and determined that neither of the proposed projects
would interfere wth Gal l augher' s contenpl at ed expl orati on operati ons.

The Bureau argues that unsupported assertions that the wetland
mtigation and fish habitat enhancenent proposals w !l endanger or
naterially interfere wth unidentified future mning activities does not
suffice to invalidate its nmanagenent decisions. Wiile agai n concedi ng t hat
surface resource nanagenent nust yield to any ongoi ng or proposed
legitinmate mning use of the land, including the right to mne in devel oped
wetlands or fish habitat, BLMinsists that allowng a nere all egation that
mning clains wll be adversely affected, absent active operations or
pendi ng m ni ng
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notices or plans, to defeat BLMs right to manage the surface resources of
unpatented clai ns woul d effectively render that right nugatory in any
situation where a clai nant mght choose to oppose such managenent based on
future, possible mning-related activity which mght never, in actuality,
be inpl enented. S nce no evidence exists that its approved projects wll
endanger or naterially interfere wth Gl laugher's current or proposed
operations, BLMinsists that unsubstantiated clai ns of adverse effect do
not invalidate its approval decisions, especially given its coomtnent to
coordi nat e surface nanagenent actions wth future proposed mning by
according legitimate mning uses the priority to which they are entitled.

In reply, Gallaugher denies that section 4(b) of the Act, 30 US C 8§
612(b) (1994), enpowers BLMto establish wetlands on the surface of his
mning clains. Wiile admtting that BLMhas the authority to nmanage fish
and fish habitat, Gillaugher opposes BLMs attenpt to expand t hat
authority, arguing that BLMs power to nanage and di spose of the resources
found on the surface of mning clains does not include the creation of
wet | ands where none previously existed solely for the purpose of mtigating
the 1 oss of wetlands on mining clains owed by other entities. The purpose
of the Act, Gallaugher submts, is to protect mning property fromabuses
and pronote proper utilization of mning clains wthout msuse of surface
resources, and those goal s, he avers, would not be furthered by
constructing new wetlands on his clains as conpensation for the |oss of
such resources on unrel ated clains. Because the Act did not dimnish the
prinmary, domnant right of mning locators to use the surface resources of
their clains for mning activities, Gillaugher contends that burdening his
clains wth newy devel oped wetl ands subject to the wetland protection
neasures nandated by Federal and state | aw woul d deprive himof his
protected property interest in his clains by limting his mning options to
t hose whi ch woul d not reduce or inpair the wetland val ues created on the
clains. Gllaugher, therefore, asserts that the wetland mtigation plan
far exceeds any authority granted to BLMto manage surface resources on the
cl ai ns.

@l | augher al so disputes BLMs contention that the |ack of extensive
current mning operations on all of the clains in question justifies
est abl i shi ng wet | ands, whi ch woul d encunber and hi nder future prospecting
and mning, on portions of the clains not presently subject to mining.
@Gl laugher nmai ntains that the Act restricts BLMs nanagenent authority not
only to activities which do not endanger or materially interfere wth
current, ongoing mning and rel ated uses but al so to actions which wll not
inpede or interfere wth future prospecti ng and mni ng operations on
unpatented clai ns. Because the wetland mtigation plan fails to advance
the Act's goals by protecting Gal laugher's clains or preventing an abuse of
the surface of those clains and naterially interferes wth future, if not
present, mning activities on the clains, Gllaugher concludes that BLMs
approval of the plan violates section 4(b) of the Act, 30 US C 8§ 612(hb)
(1994), and nust be rever sed.

At the outset, we note that prior to July 23, 1955, while the owner of
an unpatented mining claimhad the right to use surface resources found
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on the claimfor mning rel ated purposes, neither the claimant nor the
Lhited Sates had the power to nanage or dispose of the surface resources
not needed for mining uses. See Bruce W Qaword, 86 |BLA 350, 364-65
(1985), and authorities cited, see also Robert E Shoermaker, 110 |BLA 39,
53 (1989). Section 4(b) of the Act, 30 US C 8§ 612(b) (1994), renedi ed
this omssion by vesting that authority inthe Lhited Sates. Bruce W
Gaword, supra, at 365. That section provides:

R ghts under any mining claimhereafter |ocated under the
mning |laws of the Lhited Sates [6/] shall be subject, prior to
i ssuance of patent therefor, to the right of the Lhited Sates to
nanage and di spose of the vegetative surface resources thereof
and to rmanage ot her surface resources thereof (except mneral
deposits subject to location under the mning | aws of the Lhited
Sates). Any such mining claimshall al so be subject, prior to
i ssuance of patent therefor, to the right of the Lhited S ates,
its permttees, and |icensees, to use so nuch of the surface
thereof as may be necessary for such purposes or for access to
adjacent land: Provided, however, That any use of the surface of
any such mning claimby the Lhited Sates, its permttees or
| i censees, shall be such as not to endanger or materially
interfere wth prospecting, mning or processing operations or
uses reasonably incident thereto * * *.

These appeal s focus on whether the resources affected by BLMs
determnations fall wthin the scope of "other surface resources” the Act
enpowers BLMto manage and, if so, whether the approved proposal s endanger
or naterially interfere wth mning and rel ated operations on the clai ns.
Ve find that BLMhas the authority to nanage both wetlands and fish habitat
and that, based on the record before us, neither the wetland mtigation
plan nor the fish habitat enhancenent project inperils or substantially
i npedes nmining activities on the clains.

[1] Wiile the phrase "other surface resources” admttedly is
anbi guous, see, e.g., lhited Sates v. Qurtis-Nevada Mnes, Inc., 611 F. 2d
1277, 1280 (9th dr. 1980); Robert E Shoenaker, supra, at 48, that phrase
undoubt edl y enconpasses fish and fish habitat. Robert E Shoenaker, supra,

6/ Athough the case file before us does not indicate when Gl |l augher's
clains were |ocated, Gallaugher has not alleged that his clains were
located prior to the July 23, 1955, enactnent of the Act. S nce

Gl laugher's mining clains were | ocated subject to BLMs right to nanage
the surface resources of the clains, the nere exercise of surface
nanagenent authority by BLM as authorized by the Act, does not constitute
an unl awful taking of Gallaugher's property, his assertions to the contrary
not w t hst andi ng.
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at 48-50. @l laugher does not seriously dispute the inclusion of
natural | y-occurring wetlands wthin the anbit of the phrase, and, although
wetland areas are not specifically nentioned in the legislative history, we
find the statutory phrase broad enough to enconpass such areas, especially
since wetlands contain nmany of the resources so delineated. See HR Rep.
No. 730, 84th Gong., 1st Sess. 3, reprinted in 1955 US CC AN 2474,

2475. See al so Robert E  Shoenaker, supra, at 48-49.

@l l augher argues instead that the wetland mtigation plan, rather
t han nanagi ng exi sting surface resources, inpermssibly creates new
resour ces where none previously occurred. The EA for the wetl and
mtigation plan, however, indicates that the Anverican Rver mtigation
sites currently contain small wetland areas as well as riparian and wetland
zones destroyed by earlier mning activity. See, e.g., EA 1D 060-92-08 at
3-2, 34, 3-11. Thus, the approved plan does not inport totally alien
resources into the area, but sinply devel ops, inproves, and expands upon
resour ces whi ch, while not nowextant on the sites, once flourished there
and augnent the resources presently on the sites. In any event, BLMs
right to manage the surface resources on unpatented nmining clains is not
confined to sinply preserving those resources as they exist, but al so
enbraces enhanci ng those resources. See Robert E  Shoenmaker, supra, at 50.
Accordingly, we hold that wetland i nprovenent activities and fish habitat
enhancenent techniques fall wthin BLMs authority to nanage "ot her surface
resour ces" on unpatented mning cl ai ns.

[2] The Act, however, further limts authorized surface uses to those
whi ch do not "endanger or materially interfere wth prospecting, mning or
processi ng operations or uses reasonably incident thereto.” 30 USC 8§
612(b) (1994). This provision reflects the bal ance struck by Gongress to
resol ve conflicts between Federal managenent of surface resources found on
amning claimand the claimant's legiti mate use of the surface and surface
resources by confirmng that Federal surface nmanagenent activities nust
yield to mning as the domnant and prinary use. Robert E Shoenaker,
supra, at 53. Thus, our inquiry shifts to whether the described wetland
mtigation and fish habitat enhancenent activities inperil or substantially
hi nder, inpede, or clash wth clainants’ mning operations. See id. at 54.

@l | augher, M ckel son, and the Langes have neither alleged that they
were actively conducting mning or related operations, other than the
statutorily required annual assessnent work, at the tine the chal | enged
determnations were issued, nor identified any specific instances where the
approved proj ects woul d af fect ongoi ng mining uses, and we find that the
record supports BLMs concl usion that the wetland mtigation plan and fish
habi tat enhancenent project wll not endanger or materially interfere wth
active mning operations. Athough Giallaugher did file a notice of
proposed mning activities after issuance of the chal | enged approval s,
BLM's examnation of the areas invol ved in the mning actions described in
the notice reveal ed no conflict between those undertakings and the wetl and
and fish habitat projects, a finding which Gal | augher has not chal | enged on
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appeal and whi ch we sustain. Qdainants argue, however, that the
possibility that the approved projects mght inperil or materially i npede
potential future mning uses of the clains suffices to invalidate BLMs
approval actions as violative of the Act. V& di sagree.

Wil e the | anguage of the Act is silent on this issue, the |egislative
history reciting the purposes of the Act clarifies that the Act was
designed to "limt surface use to those activities which do not endanger or
naterially interfere wth established mning operations or rel ated uses."
HR Rep. No. 730, 84th ong., 1st Sess. 3, reprinted in 1955 US CCAN
2474, 2475 (enphasis added). As the court in Lhited Sates v. Qurtis-
Nevada Mnes, Inc., supra, explained:

e of the clear purposes of the 1955 | egislation was to
prevent the wthdrawal of surface resources fromother public use
nerely by locating a mning claim The inertia of the situation
was previously wth the mning clai mant who retai ned excl usi ve
possessi on of the surface of the claimuntil the | ocation was
invalidated by affirmative action. As to clains |ocated after
the 1955 |l egi sl ation, however, the inertia works the other way.
Essentially, the surface resources remain in the public donain
for use as before wth the exception that the mning claimant is
entitled to use the surface resources for prospecting and m ning
purposes and that the other uses by the general public cannot
naterially interfere wth the prospecting and mni ng operation.
Thus, the vast acreage upon whi ch mining clai ns have been | ocat ed
since 1955 * * * renain open for public use except for
restrictions inposed where actual mning or prospecting
operations are taking pl ace.

611 F.2d at 1285 (footnote omtted; enphasis added). To accept clainants'
suggestion that the nere possibility of future mning precludes BLM
nmanagenent of the surface resources on the cla mwoul d negate the authority
granted by the Act and lead to the return of the situation the Act was
devised to renedy. Accordingly, we find that only surface uses which
endanger or materially interfere wth actual, established prospecting,
mning, processing, or related uses are restricted by the Act.

The Bureau has acknow edged that its surface nanagenent authority nust
yield to legitimate mning operations conducted by clai nants and has
expressed its continuing coonmtnent to coordinate its actions wth future
mning activities undertaken by claimants. Should BLMfail to accord
future mning proposal s the domnant priority clai nants consi der warranted,
they have at |east two renedies: they can appeal such actions to this
Board, and if dissatisfied, bring suit to enjoin the activity, or they can
apply for a patent which, when granted, woul d convey fee title to the
property. See Lhited Sates v. Qurtis-Nevada Mnes, Inc., supra, at 1286.

Mbreover, BLMs wllingness to consider the initiation of mneral contests
where conflicts between its surface nanagenent prograns and the desires of
mneral claimants cannot be amcably resol ved, far fromconstituting an
inproper threat, represents the utilization of alegitinate
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nechani smfor the resol ution of such conflicts. Mning clains are, after
all, an assertion by the locator that he or she has nade a di scovery of a
val uabl e mneral deposit which vests in himor her rights to the mneral
estate as against the Lhited Sates. |f the Departnent has a legitinate
reason to believe that the requirenents of the mning | aw have not been
fulfilled in any individual case, commencenent of a mining contest to
afford clai mants an opportunity to establish that a discovery has, in fact,
been nade fully accords wth the Departnent’s responsibility to exercise
its delegated authority "to the end that valid clains may be recogni zed,
invalid ones elimnated, and the rights of the public preserved." GCaneron
v. Lhited Sates, 252 US 450, 459-60 (1920). Appellants have no
legitinate cause for conplaint on this point.

To the extent not specifically addressed herein, the issues raised in
t hese appeal s have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R §8 4.1, BLMs
determnati ons appeal ed fromare af firned.

Janes L. Burski
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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